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The Climate Change Regime: 
Select Legal Issues for Post -2012 Negotiation ‘Process’

By Professor Dr. Bharat H. Desai*
Introduction
Climate change is a problem with unique characteristics. It is global in nature and involves complex interaction between climate and environmental, economic, political, institutional, social and technological processes transcending national boundaries. The global community has been struggling with the issue of how to effectively respond to the threat of climate change for several decades. In 1992, the United Nations conference on Environment and Development (UNCED- Earth Summit, Rio de Janeiro) produced United Nations Framework Convention on climate change with the objective of “stabilization of greenhouse gas (GHG) concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference”. 

By focusing on stabilization as the threshold of the regulatory tool, delicately premised climate deal has put into place a long and arduous process. This process of engaging the sovereign states will be subject to not only availability of scientific evidence but also balancing of crucial economic and political interests of key actors on the climate chessboard. The agreement, signed and ratified by more than 186 countries, has spawned numerous subsequent rounds of climate negotiations aimed at rolling back emissions from industrialized countries to the levels that prevailed in 1990. As an integral part of the in-built law making process, continuous review and monitoring is essential to assess the ambiguous goal of stabilization. The marathon intergovernmental negotiating process concerning climate change is set against an uphill task. 

‘Framework’ Agreement

This framework agreement by its very nature could not go into the specifics of detailed steps needed, envisaged subsequent instruments to prescribe them. In one of such first steps, a protocol designed in 1997 (Kyoto Protocol), that laid down emissions reduction targets for industrialized countries, has come into force on 16 February 2005 after 8 years of uncertainty.
More than a decade of intergovernmental climate change negotiations has produced a course of action that is strict in principle but ineffective and susceptible to vagaries of national interest of individual parties to the process. The fact that the world largest emitter, the United States, is not involved in climate policy substantially dilutes global action even further. In fact, under the Kyoto Protocol to the UNFCCC, only developed country parties (Annex-I Parties to UNFCCC with individual commitments as per Annex -B of the Kyoto Protocol) to it have a legally binding obligation to reduce the GHG emission to overall just 5.2% of 1990 levels. As of now, the United States has no legally binding commitments to reduce GHG emissions because it has not only refused to ratify the Kyoto Protocol but also ‘de-signed’ it altogether (having signed the Protocol initially). Premised upon the principle of ‘common but differentiated responsibility and respective capability’ (CBDRRC), developing countries are not expected to take measures to reduce GHG emissions as the industrialized countries require taking the ‘lead’ ( Art. 3(1) UNFCCC)  in the matter. The resistance by the developing countries, on the basis of CBDRRC, to undertake any commitments for GHG reduction, has been advanced as a ground for refusal by United States and Australia to undertake commitments prescribed in the 1997 Kyoto Climate Protocol.

The developing countries have also ratified the Kyoto Protocol. However, they have a very clear and non-negotiable position on this issue that the developed countries need to fulfill their binding commitments to take lead in the mitigation efforts as well as bear the economic cost and burden in reducing the GHG emissions. It has been emphasized by them that current concentrations of GHG in the atmosphere are primarily the cumulative result of economic activities in the industrialized economies since the industrial revolution.

Main Pillars

The UNFCCC can be construed to include the following main pillars: 

· Equity principle as the basis to protect the climate system for the benefit of present and future generations of mankind; 
· Common but differentiated responsibility and respective capability with developed countries taking the lead; 

· Full consideration for the specific needs and special circumstances of developing country parties; 
· Precautionary measures; 
· Promotion of sustainable economic growth and development in all the parties, especially developing countries; 
· Pursuit of own environmental and developmental policies by the developing countries for the achievement of sustained economic growth and the eradication of poverty; 

· Access to resources for developing countries; 
· Prohibition on use of measures to combat climate change as
barriers to trade. 

Developing Countries’ Concerns
The developing countries had made their presence inevitable in the climate change negotiations from the very beginning. At the fourth INC session (9-20 December 1991, Geneva, Switzerland), 43 developing countries including Brazil, China and India, argued that industrialised countries should meet full incremental costs for the new, adequate and additional financial resources. These were to be supplemented to developing countries taking into account their economic needs. The developing countries, during negotiations, both at the Framework Convention and Kyoto Protocol, expressed their views on the economic conditions and emphasised on their reluctance in accepting any kind of commitments that would jeopardize their developmental requirements. As such, the developing country parties restricted their commitments to voluntary participation in the Clean Development Mechanism (CDM) and to the general commitments under of the Protocol. 

The insistence by the industrialised countries for inclusion of some of the developing countries into the Annex I of the convention (such as China and India), was turned down in view of their insistence upon per capita distribution of emission rights. The flexibility (on the basis of economic and social conditions) principle which was brought forward by the industrialised countries, did help to distract from the deliberations concerning GHG reduction commitments. The arguments for the voluntary commitments of the developing countries acted as the stumbling block for oil producing countries, whereas China, India and other developing countries argued for the compliance with the primary obligation of the developed country parties for reduction of GHS concentrations in the atmosphere.

Developed countries, taking into account their common but differentiated responsibilities without introducing any new commitments for Parties not included in Annex I as per Article 10 of the Kyoto Protocol, have to help developing countries in their sustainable development and seek their voluntary participation in Clean Development Mechanism. The emissions of the developing countries are expected to grow substantially along side growth of their industries. However, in view of their specific needs and special circumstances, their right to development has been explicitly conceded (Art. 3 (2) & (4) UNFCCC). Thus rise in their emissions has been specially factored into the framework convention and the climate change negotiations. The UNFCCC has allowed Annex I parties to implement, as a part of their specific commitment, national policies and strategies jointly with other parties to help the developing countries to stabilise their emissions at their 1990 levels. Further, Article 11 of the Kyoto Protocol provides that the extent to which developing countries implement their commitments under the framework convention will depend on the extent to which developed countries implement their commitments as to providing financial and technological resources.

Select Legal Issues:
1. Common but Differentiated Responsibility and Respective Capability 

It finds specific mention as one of the ‘principles’ in the United Nations Framework Convention on Climate Change. It does provide the basis for international commitments on climate change (Article 3.1). It builds on the acknowledgement by industrialized countries that they bear the primary responsibility for climate change on the basis of their historical contributions (as compared to the current levels) as a measure of responsibility. It legitimises asymmetry of commitments under the same regime due to differences in financial and technological capabilities, social and economic considerations, developmental priorities and demands of equity especially due to disproportionate contribution of the contracting state parties to the global climate change. 
The measures to reduce GHG emissions are expected to be taken on the basis of common responsibility in a stratified manner but guided by respective capabilities of the state parties. It seeks to place emphatic onus on the state parties with large surplus economies, high levels of per capita incomes, profligate life styles and wasteful consumption patterns to undertake substantial share in an effective and appropriate international response. Developing countries are required to address adverse effects of climate change through adaptation measures whereas industrialised countries will need to effectively demonstrate their ‘lead’ to address climate change through mitigation commitments.
Thus, the principle as it appears in paragraph 1 of Article 3 of the Framework Convention requires all the contracting states parties to assume responsibility while addressing climate change, though the same varies from country to country. Furthermore, it addresses the problem of reconciling equity with the need for global efforts to address a common concern wherein all the parties contribute. The differential treatment insisted upon by the developing a country has been on the premise of social and economic conditions as well as developmental needs that the developed countries had already attained. For example, the international community agreed that developed countries have been using several ozone depleting substances characterised under the Montreal Protocol on Ozone Depleting substances (1987) in larger amounts, like say refrigerators and industrial solvents. The developing countries need such substances or substitutes to ensure that solvents industries flourish as a part of ‘development’ of the economy and industrial sector.

2. Developed countries required "take the lead" 
There has been strong multilateral consensus regarding differentiated roles, contributions and respective responsibility and capability to grapple with the challenge of global climate change. As a corollary, it has been recognized that the developed country parties should take the lead in combating climate change and the adverse effects thereof. Such an assertion in a normative framework is indeed significant. Since the damage is universal and cost is borne by everyone, principle of equity demands that those who benefited the most also must bear disproportionate and unequal burden for addressing the problem. The G-77 and China has perceived the constant references to meaningful participation of the developing country parties as contrary to letter and spirit of the leadership role envisaged for developed country parties enshrined in the framework convention. The phraseology used developed country Parties should take the lead is explicitly emphatic and devoid of any ambiguity or caveats and appears to be sine qua non for the realization of the primary responsibility of the developed county parties. The need for industrialized country parties reflects the condition precedent to lead by example rather than engage in rhetoric, subterfuges or bring in extraneous considerations that will amount to subverting the very normative framework of the UNFCCC. The UNFCCC states that the extent to which developing countries will effectively implement their commitments is dependent upon developed countries fulfilling their pledges on aid and technology transfer (Article 4.7). 

The developed countries are not doing as much as their historical contribution to the problem would require them to do, i.e., they have failed to understand the extent and nature of the ‘differentiated’ responsibility they bear for the climate change problem. The G-77 and China perceive the constant references to ‘meaningful participation of developing countries’ as contrary to the leadership role enshrined in the UNFCCC. In this context it can be argued that since damage would be universal and the cost would fall on everyone, the principle of equity demands that those who benefited the most need to undertake commensurate share in meeting the cost and compensate those affected by the problem. 

3. Transfer of Technology and Funding 
During the intergovernmental ne​gotiations, the developing countries generally sought to focus their attention on seeking transfer of funds and technologies from the developed countries. The developing countries even succeeded in getting the Convention to expressly reflect their view, that their abil​ity to implement respective share of commitments will depend on the availability of funds and technologies. 

The Convention provides that developing countries be given funds sufficient "to meet the agreed full incremental costs of implementing measures". It seems this clause represents a carefully worked-out compromise which could be cased in more concrete terms just as much as the demand for "ade​quacy and predictability in the flow of funds and the importance of appropriate burden sharing among the developed country parties".

The Article 11 of Convention has sought to institutionalize a financial mechanism for the provision of financial resources on a grant or concessional basis. At the fourth Conference of the Parties meeting held in Buenos Aires (November 1998), it was decided "that the restructured Global Environmental Facility shall be an entity entrusted with the operation of the financial mechanism" (Decision 3/CP.4). Thereby, the Global Environmental Facility became the permanent financial mech​anism of the Convention. In this context, it is only too evident that the quality accorded to the funding of Convention activities is different from that traditionally accorded to funding development projects. Under the Convention, developed and developing countries agreed to cooper​ate not on the basis of voluntary unilateral support of individual states but as sovereign equal partners in addressing jointly a global problem primarily caused by the developed countries.

The Article 4 Para 5 of the Convention provides for a key clause for transfer of tech​nology, states that developed country parties "shall take all practicable steps to promote, facilitate and finance as appropriate, the transfer of technology, or access to, environmentally sound technologies and know-how to other parties". The wording of this clause shows the compromise be​tween developing countries' desire for free access to appropriate technologies and the developed countries’ view that market con​ditions alone should govern, and that property rights should be protected at all events. 

Climate Change Post-2012

There is a need for a rapid and concrete process to live up to the requirement of the Berlin Mandate [decision 1/CMP.1]; to ensure that there is no gap between the first and the second commitment periods. In this context, the Ad Hoc Working Group on Further Commitments for Annex I Parties (AWG) under the Kyoto Protocol and the Dialogue Process were established by decisions taken during the Eleventh Conference of the Parties (COP 11) and the first Conference of the Parties serving as a Meeting of the Parties to the Kyoto Protocol (COP/MOP 1) in Montreal in 2005. 

In order to develop a future regime beyond 2012, contracting parties are currently engaged in two processes. The first, the “Kyoto track”, takes place in the context of the Kyoto Protocol and is aimed at negotiating emission reduction commitments of developed country Parties to the Protocol beyond 2012 [referred to as Annex I Parties]. The second track, referred to as the “Convention track”, is to identify further cooperative action which could be taken on the basis of the Convention. The Ad Hoc Working Group is expected to analyze mitigation potentials and policies, and address ranges of emissions reductions for Annex I parties after the first commitment period. It is also expected to develop a timetable to guide the completion of its work. It is expected that the Convention Dialogue process will focus on bringing together ideas from the previous workshops and address overarching and cross-cutting issues, including financing.  These two tracks [the Dialogue and the AWG] are clearly interrelated both politically and functionally. The Convention Dialogue is designed to exchange experiences and analyze strategic approaches for long-term cooperative action to address climate change. 

Recommendations

Even as a series of forums debate the issue of global climate change, including the UN Security Council (17 April 2007) and the General Assembly (24 September 2007), non-compliance by the developed countries with the Kyoto Deal causes a major concern as regards unfolding climate change scenario. The full realization of the principle of common but differentiated responsibility and respective capability holds the key to attain stabilization goals in the foreseeable future since three-fourths of the emissions are contributed by developed countries. In view of this, the following issues merit attention for the on-going post-2012 negotiation process:
· Need to jettison the ill-conceived and short-term focus on developing country commitments that could be politically expedient for those who intend to upset the Kyoto applecart – it will result in a scenario wherein no one acts, and everyone loses. 

· Urgent need for the developed countries to take the ‘lead’ at ‘home’ as per the Kyoto Deal. The insistence on burden sharing by the “key developing countries” like Brazil, China and India, is a tactical subterfuge to shift the focus from this delicately arrived at basic requirement.

· Except the European Union, there appears little evidence of ‘leadership’ by the industrialized countries. 
· Need for ‘formal’ UNFCCC assessment process as regards the ‘criteria’ of judging the ‘lead’ to be taken by the developed countries as per Art.3 (1). It could provide a key to road map for taking regulatory process forward - a basis for the post-2012 institutionalized Dialogue. 

· Berlin Mandate provides only for Annex I parties to take up legally binding GHG abatement commitments. Article 3.9 of Kyoto Protocol requires Annex I Parties to negotiate from 2005 for their commitments post-2012. 

· Nothing in the Kyoto Protocol provides for non-Annex I to commit to GHG abatement post-2012! 
· The Annex I countries need to not only comply fully with their obligations during the first commitment period (2008-2012) but also to ensure substantially higher GHG emission reduction targets in the post-2012 period in view of growth of their economies [in the post-1997 period] that has surpassed the original emission considerations at 1990 level. 
· Need for an understanding on fair, flexible and effective global framework that could facilitate comprehensive agreement at COP 13 in Bali in December 1997.  

· The international community also need to usher in a new era of cooperation on climate protection with the following steps:

·  Factor in and build on climate-friendly policies already in place in developing countries. E.g. use of CNG in transport and phase-out of steam locomotives in India. 

·  Foster technical cooperation programmes to assist developing countries: e.g. to fund, and help design, effective technology transfer and assistance programs in the developing countries to support GHG emission reductions and adaptation policies. 

·  Promote climate protection in developing countries that is supportive of economic and social development. 

·  Need for launch of a formal process to address the issue of unsustainable patterns of production and consumption in Annex I countries. 

·  Negotiate State Responsibility on the issue of burden sharing of climate change mitigation cost - based upon per capita emissions to create an open dialogue for more formal developing country involvement. 
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